
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 

COMMONWEALTH OF PENNSYLVANIA 

CIVIL DIVISION 

 

NICHOLAS MULLINS,    : 

       : 

    Plaintiff,  : No. C-48-CV-2014-00242 

       : 

 v.      : 

       : 

SANDS BETHWORKS GAMING, LLC : 

d/b/a SANDS CASINO RESORT  : 

BETHLEHEM,     : 

       : 

    Defendant.  : 

 

OPINION OF THE COURT 

 

 Presently before the Court is Plaintiff’s motion for post-trial relief, following 

the entry of a nonsuit on November 16, 2016.1 At trial, Plaintiff attempted to 

prove that Defendant violated the Dram Shop Act, 47 P.S. § 4-493, by serving 

both him and Caitlin Shields while each was visibly intoxicated. Plaintiff contended 

that because of this per se negligence on the part of Defendant, he and Shields 

engaged in an altercation in their hotel room three hours after the last service of 

alcohol, during the course of which Plaintiff was injured in the groin and face and 

Shields suffered serious head trauma. Plaintiff was charged with numerous crimes 

as a result of this incident, including attempted homicide, and ultimately he pled 

                                     
1 While Plaintiff timely filed his motion on November 23, 2016, he failed to promptly serve 

same upon the undersigned as required by Pa.R.C.P. 227.1(f). (Northampton County Local 

Rule 227.1(a) defines the period within which service is deemed prompt, requiring service 

within 24 hours of filing.) The motion was not served upon the undersigned until January 11, 

2017. That day, a briefing schedule was established, and argument on the motion was 

scheduled for the next available argument list thereafter, on February 21, 2017. 



guilty to the charge of aggravated assault, for which he served four years in a 

state correctional institution. Plaintiff sought damages including compensation for 

his physical injuries as well as for mental anguish, loss of reputation, and loss of 

past and future earnings due to his incarceration. Finding that any negligence 

that a jury might find as the factual cause of Plaintiff’s injuries was not, as a 

matter of law, the proximate cause thereof, this Court entered a nonsuit following 

the close of Plaintiff’s evidence with respect to his claims premised upon the 

alleged negligent service of alcohol to Plaintiff. We further entered a nonsuit on 

his claims premised upon the alleged negligent service of alcohol to Caitlin 

Shields, finding that Plaintiff had failed to present any evidence that Shields was 

served while visibly intoxicated. For the reasons set forth below, we find that 

Plaintiff’s post-trial motion must be denied in its entirety. 

A. This Court did not err in ruling that Defendant was permitted to 

insert the issue of comparative negligence into this case. 

 

In a “Motion in Limine to Preclude [Defendant] from Injecting the Notion of 

Comparative Negligence [I]nto [T]his Case,” Plaintiff argued prior to trial that 

Defendant should not be permitted to introduce any evidence at trial regarding 

the issue of comparative negligence, on the grounds that the Dram Shop Act 

precluded a finding of comparative negligence. Defendant argued contrariwise, 

citing the case of Miller v. Brass Rail Tavern, 702 A.2d 1072 (Pa. Super. 1997), 

which held that a defendant may, in fact, raise the comparative negligence of the 

intoxicated individual in a Dram Shop Act case. This holding followed logically 



from the Supreme Court’s decision in Congini v. Portersville Valve Co., 470 A.2d 

515 (Pa. 1983), in which the Supreme Court held that a defendant was permitted 

to raise the contributory negligence of an intoxicated minor as a defense. Finding 

that Brass Rail stated the law on this issue in Pennsylvania, we concluded that 

Defendant herein could properly raise comparative negligence in its defense. See 

also Terwilliger v. Kitchen, 781 A.2d 1201 (Pa. Super. 2001) (finding the 

application of comparative negligence appropriate in an action for violation of the 

Dram Shop Act). Notably, while this Court found that it would not prohibit 

Defendant from raising comparative negligence in this case, we indicated that we 

were not ruling prior to trial on whether the jury would in fact be instructed on 

comparative negligence – that decision was reserved until after the presentation 

of all evidence. Given that a nonsuit was entered after the close of Plaintiff’s 

evidence, the issue of whether to instruct the jury as to comparative negligence 

never ripened for decision. As we believe that our pretrial ruling on this issue was 

proper, Plaintiff’s post-trial motion is denied on this point. 

B. This Court’s grant of a nonsuit on Plaintiff’s claim that Defendant 

negligently served him was proper. 

At the close of Plaintiff’s evidence, Defendant moved for a nonsuit on the 

grounds that Plaintiff could not recover as a matter of law, because any 

negligence that Plaintiff may have proven on the part of Defendant was not the 

proximate cause of Plaintiff’s injuries. In considering Defendant’s motion, this 

Court gave Plaintiff “the benefit of all favorable evidence and reasonable 

inferences arising therefrom,” and resolved conflicts in the evidence in Plaintiff’s 



favor. Gallucci v. Phillips & Jacobs, Inc., 614 A.2d 284, 289 (Pa. Super. 1992). 

After so weighing the evidence, we concluded that Plaintiff had failed to establish 

a right to relief, insofar as the negligence alleged, if proven, was not the legal 

cause of his alleged injuries. See Pa.R.C.P. 230.1. 

While a violation of the Dram Shop Act is negligence per se, “the breach of 

the statutory duty to refrain from serving alcohol to visibly intoxicated persons 

does not, by itself, prove a defendant’s liability.” Miller v. Brass Rail, supra, at 

1078. “Even if a patron has been served alcoholic beverages while visibly 

intoxicated, there will be no civil liability imposed upon the tavern keeper unless 

the injuries to the patron were proximately caused by the patron’s intoxication.” 

Holpp v. Fez, Inc., 656 A.2d 147 (Pa. Super. 1995) (emphasis added). To show 

proximate causation, a plaintiff must show that “defendant’s wrongful conduct 

[was] a substantial factor in bringing about plaintiff’s harm.” Brass Rail, supra. 

“Proximate cause will not be found when the causal chain of events resulting in 

plaintiff’s injury is so remote that it seems highly extraordinary that defendant’s 

conduct caused the harm.” Id. 

As set forth in the Restatement (Second) of Torts § 433, the following 

factors are to be considered when determining whether proximate cause exists:  

(a) the number of other factors which contribute in producing the 
harm and the extent of the effect which they have in producing it; 

(b) whether the actor’s conduct created a force or series of forces 
which are in continuous and active operation up to the time of the 

harm, or has created a situation harmless unless acted upon by other 
forces for which the actor is responsible; and (c) lapse of time. 



Holt v. Navarro, 932 A.2d 915, 921 (Pa. Super. 2007). 

In this case, the evidence viewed in the light most favorable to Plaintiff as 

the non-movant showed as follows: nearly three hours after having been served 

an amount of alcohol which was arguendo excessive in light of Defendant’s legal 

obligation not to serve persons who are visibly intoxicated, Plaintiff and Caitlin 

Shields were involved in an altercation in which Shields injured Plaintiff and 

Plaintiff committed the crime of aggravated assault against Shields. Shields was 

not charged with any crime. While Plaintiff had attempted at some point several 

hours earlier to segregate himself from Shields in the hotel, he and Shields 

amicably returned to his hotel room nearly three hours before the assault. Plaintiff 

later entered a guilty plea on the charge of aggravated assault and served a 

sentence of four years in a state correctional institution. As a result of his 

commission of and incarceration for that crime, Plaintiff has suffered mental 

anguish and a loss of reputation, has had difficulty in forming and maintaining 

social relationships including the loss of his relationship with Shields, has had 

difficulty finding and maintaining gainful employment, has suffered a loss of 

wage-earning potential, and may be required to reimburse the Veterans’ 

Administration for disability benefits he received during his incarceration. 

Plaintiff argues at length that the incident between himself and Caitlin 

Shields and the ensuing criminal charges and consequences thereof were, in fact, 

foreseeable. He argues that it is natural for a highly intoxicated person to get into 

a fight and that, because fighting is always a crime, it is foreseeable that the 



highly intoxicated person will face criminal charges and the collateral 

consequences thereof. By this logic, the commission of any crime and resultant 

conviction thereof would be a reasonably foreseeable consequence of the 

negligent service of alcohol. The Courts of our Commonwealth disagree with this 

argument offered by Plaintiff.  

The determination of foreseeability is highly fact-specific, and an 

establishment serving alcohol may only be held liable for the consequences of 

negligent service where those consequences would have been foreseen by an 

ordinary person as the natural and probable outcome of that negligence. The 

question is not whether a consequence is a possible outcome, but whether it is 

natural and probable – those who negligently serve alcohol are liable only for the 

probable consequences thereof, not for all possible consequences of which a 

person of imagination may conceive. While the Court acknowledges that persons 

who become highly intoxicated are wont to get into arguments with others, we 

do not believe that the commission of an aggravated assault three hours after 

the last consumption of alcohol, a four year term of incarceration therefor, and 

the collateral social consequences thereof are natural and probable consequences 

of the service of alcohol to a visibly intoxicated person. In this case, the nexus 

between the service of alcohol and the collateral consequences of Plaintiff’s 

criminal behavior is simply too remote. This conclusion is supported by a number 

of Pennsylvania cases. 



In Reilly v. Tiergarten, 633 A.2d 208 (Pa. Super. 1993), the Superior Court 

found that a violation of the Dram Shop Act by the Black Horse Tavern was not 

the proximate cause of the plaintiff’s injuries where the plaintiff, a minor, was 

served excessive amounts of alcohol at the tavern and, in his intoxicated state, 

got into an argument with his father and injured his father in the argument, the 

police were called, and in a standoff with police plaintiff suffered gunshot wounds 

to his abdomen and pelvis. Specifically, the Superior Court found that the 

plaintiff’s “assaults upon his father and the intervening police, as well as the 

police’s subsequent wounding of [plaintiff], were not the natural and probable 

results of [the defendant’s] failure to comply with the Dram Shop Act.” Id. at 210 

(emphasis added). Because the results of the defendant’s actions were so remote, 

the Superior Court found that the trial court did not err or abuse its discretion in 

concluding that there was no proximate cause. 

In Van Mastrigt v. Delta Tau Delta, 573 A.2d 1128 (Pa. Super. 1990), the 

Superior Court found that the defendants were not liable for their negligent 

service of alcohol and drugs to the minor plaintiff where the damages claimed 

were the consequences of the plaintiff’s incarceration. In that case, the plaintiff 

murdered a fellow college student while under the influence of drugs and alcohol 

that were provided to him at a party hosted by the defendants. He claimed that 

“but for the acts of each of the defendants: (1) he would not have murdered 

Jeanne Goldberg; (2) he would not have been convicted of said murder; (3) he 

would not have been incarcerated; and (4) he would not be suffering from the 



evils associated with his incarceration.” Id. at 1132. The Superior Court found 

that liability did not attach to any of the defendants, and that it was “unable to 

make the quantum leap necessary for excusing [plaintiff] from his own crime” by 

finding that the defendants’ conduct was the proximate cause of his injuries. Save 

for the gravity of the crime at issue, these are exactly the claims that Plaintiff 

herein has made with respect to his damages. As did the Superior Court in Van 

Mastrigt with respect to that plaintiff, we found that Plaintiff herein “has only to 

look to himself for the consequences of his senseless action.” Id. 

In Holt v. Navarro, supra, the plaintiff escaped from an ambulance that was 

transporting him from a hospital to a psychiatric facility. The ambulance personnel 

had failed to restrain the plaintiff during transport, he escaped from the 

ambulance and, following unremarkable visits to a nail salon and supermarket, 

he committed a series of crimes while in the midst of a schizophrenic episode, 

including robbery and carjacking. In his claims against the defendant medical 

personnel, the plaintiff alleged damages including reduced earning potential as a 

result of his criminal convictions for the offenses committed following his escape. 

Concluding that the plaintiff’s “independent decision to commit assault and 

robbery became the force in continuous and active operation leading up to his 

criminal convictions and subsequent loss of earning potential,” rather than any 

negligence on the part of the ambulance personnel in failing to restrain him, the 

Superior Court precluded plaintiff from recovery, finding that any negligence on 

the part of the defendants “was too remote or attenuated as to be insignificant 



and unsubstantial as compared to the aggregate of the other factors which have 

contributed to” the plaintiff’s actions. Id. at 924, quoting Restatement (Second) 

of Torts § 433(c). Notably, the Court found that while the plaintiff’s “escape from 

the ambulance truck might have been a natural and foreseeable consequence of 

[the defendant’s] failure to restrain [him] during transport, [the Court] could not 

agree that [his] loss of income due to his criminal behavior following the escape 

was a natural and probable outcome” thereof. Id. Rather, the plaintiff’s own 

criminal conduct was the substantial factor in causing his reduced earning 

potential,” and he was not permitted to recover “for a harm that would not have 

occurred absent his own actions.” Id. While one could imagine that such a series 

of events was possible, the fact that the events were not probable precluded  the 

plaintiff’s recovery. 

Importantly, the plaintiffs in these cases were either highly intoxicated or 

in the midst of a schizophrenic episode, and therefore their mental states were 

akin to the intoxicated state of Plaintiff herein. Accordingly, we are unpersuaded 

by Plaintiff’s argument that his intoxication rendered him unable to intend the 

assault and that he was rendered blameless thereby. 

 Considering all of this authority, we were and are unable to conclude that 

Plaintiff’s claimed injuries were proximately caused by any negligence on the part 

of Defendant. While it is certainly foreseeable that an individual who is served an 

excessive amount of alcohol will experience a decrease in his inhibition and is 

more likely to become argumentative, we cannot find that the natural and 



probable result of such intoxication is that the individual will commit the crime of 

aggravated assault and then suffer the various related ills of which Plaintiff 

complains. To the contrary, as in Holt, the harm suffered by Plaintiff herein would 

not have occurred absent his own actions.  

In his arguments against our position here, Plaintiff has pointed to the 

ruling of our Pennsylvania Supreme Court that an intervening criminal act is not 

a per se superseding cause preventing altogether the imposition of liability for 

negligence where the intervening criminal act was arguably the more immediate 

cause of the plaintiff’s injury. Powell v. Drumheller, 653 A.2d 619 (Pa. 1995). 

That case stands for the proposition that we must look at the criminal act and 

make a case-by-case determination “whether the act was so extraordinary as not 

to be reasonably foreseeable,” thereby precluding liability for any negligence. Id. 

at 624. We have done so here, despite Plaintiff’s apparent belief to the contrary. 

Notably, the cited case concerned a claim by the estate of an innocent third party 

for a vehicle accident caused by an intoxicated driver, and was not a first-party 

claim for the intoxicated person’s injuries as we have in this case.  

In addition to finding that the harm suffered by Plaintiff was not 

foreseeable, we have concluded that permitting him to recover the damages he 

seeks would be against public policy. As described by the Superior Court in Holt, 

supra, “the ‘no felony conviction recovery rule’ […] precludes [a plaintiff] from 

benefitting in a civil suit flowing from his criminal convictions.” Id. at 923. 

Applying that rule, the Holt Court found as a matter of law that the defendant 



could not be “liable for the collateral consequences of [the plaintiff’s] criminal 

convictions.” Id. To hold otherwise would essentially reward a plaintiff by 

permitting him to gain monetarily for harm caused by his own criminal conduct. 

In reaching this conclusion, we note the distinction between this case and cases 

such as Brass Rail, supra, in which the estate of an intoxicated individual sought 

to recover damages after that individual committed the crime of driving under 

the influence and was involved in a single-vehicle accident. That case was an 

attempt to recover damages occasioned by the decedent’s death, not the 

collateral legal consequences of his crime. Notably, we have found no cases, nor 

has Plaintiff cited any cases, in which a plaintiff was permitted to recover damages 

under the Dram Shop Act for the legal consequences he suffered for committing 

the crime of driving under the influence. Even in Brass Rail, the conduct of the 

intoxicated decedent was at issue insofar as the Court found that his contributory 

negligence could reduce or perhaps eliminate any recovery by his estate. In 

contrast, Plaintiff herein is seeking to recover, with respect to his own 

intoxication, damages for the social, emotional, and financial consequences of his 

criminal conduct. To permit him to do so would destroy the confidence of the 

public in the judicial process.  

 Again, we must emphasize that while recovery by the estate of an 

intoxicated individual has been permitted in a number of cases, those cases are 

all easily distinguishable from this case, as the plaintiffs were not claiming 

damages for the legal consequences of criminal behavior. See, e.g., Brass Rail, 



supra; Fandozzi v. Kelly Hotel, Inc., 711 A.2d 524 (Pa. Super. 1998) (claim by 

estate of bar patron who died after falling and sustaining a head injury); and 

Schuenemann v. Dreemz, LLC, 34 A.3d 94 (Pa. Super. 2011) (claim by estate of 

patron who was killed in one-vehicle accident while driving under the influence). 

We can also draw a distinction between these cases and the one now before this 

Court insofar as it was the estate of the intoxicated person seeking compensation 

for damages occasioned by the intoxicated person’s death in each of those cases, 

and thus it was the persons affected by the intoxicated persons’ deaths and not 

the intoxicated persons themselves who sought to be compensated. 

Thus, while there appears to be somewhat of a conflict in Pennsylvania law 

on the issue of first-party recovery under the Dram Shop Act, we believe that the 

distinction between those cases in which recovery has been permitted and the 

case now before this Court is clear, and that public policy does not allow the type 

of recovery sought by Plaintiff herein. This conclusion is supported not only by 

the Pennsylvania cases cited above, but also by the law in a numerous other 

jurisdictions that prohibit first-party Dram Shop Act claims altogether. See, e.g. 

Weeks v. Princeton's, 570 So.2d 1232 (Ala. 1990) (“[T]he intoxicated person is 

not a protected party under the [Dram Shop] Act.”); Wright v. Moffitt, 437 A.2d 

554 (Del. 1981) (“[I]n our view, the legislative purpose of [the Dram Shop Act] 

is to protect the public in general and to prevent a breach of the public peace, 

not to protect one who has drunk alcoholic beverages from the consequences of 

his own intoxication.”); Bertelmann v. Taas Assocs., 735 P.2d 930 (Haw. 1987) 



(“We agree with the majority of jurisdictions that have passed on this issue and 

emphatically reject the contention that intoxicated liquor consumers can seek 

recovery from the bar or tavern which sold them alcohol. Drunken persons who 

harm themselves are solely responsible for their voluntary intoxication and cannot 

prevail under a common law or statutory basis.”); Goodknight v. Piraino, 554 

N.E.2d 1 (Ill. App. Ct. 1990) (“The Illinois Supreme Court has held plaintiffs who 

cause injury or damages due to their own intoxication cannot bring an action 

under the Act, as such recovery is limited to innocent third parties or ‘innocent 

suitor[s]’ injured as a result of sale or gift of intoxicating beverages.”); Mann v. 

Shusteric Enterprises, Inc., 683 N.W.2d 573 (Mich. 2004) (“The dramshop act 

protects dramshop owners by prohibiting a visibly intoxicated person from 

recovering damages that have arisen from the dramshop unlawfully ‘selling, 

giving, or furnishing’ alcohol to such person.”); Oursler v. Brennan, 884 N.Y.S.2d 

534 (App. Div. 2009) (“It is well settled that an intoxicated person or his or her 

estate cannot maintain a cause of action under the Dram Shop Act for injuries 

sustained as a result of that person's own intoxication.”); Colo. Rev. Stat. Ann. 

§ 12-47-801 (“No civil action may be brought pursuant to this subsection (3) by 

the person to whom the alcohol beverage was sold or served or by his or her 

estate, legal guardian, or dependent.”); Ga. Code Ann. § 51-1-40 (“Nothing 

contained in this Code section shall authorize the consumer of any alcoholic 

beverage to recover from the provider of such alcoholic beverage for injuries or 

damages suffered by the consumer.”); Idaho Code Ann. § 23-808 (“No claim or 



cause of action pursuant to subsection (3) of this section shall lie on behalf of the 

intoxicated person nor on behalf of the intoxicated person's estate or 

representatives.”); Mass. Gen. Laws Ann. ch. 231, § 85T (“[N]o such intoxicated 

person who causes injuries to himself, may maintain an action against the said 

licensee or person or entity in the absence of wil[l]ful, wanton, or reckless conduct 

on the part of the licensee or such person or entity.”); and N.H. Rev. Stat. Ann. 

§ 507-F:2 (“A person who becomes intoxicated may not bring an action under 

[the Dram Shop Act] against a defendant for serving alcoholic beverages to such 

person.”)  

Plaintiff further argues in support of his post-trial motion on this issue that 

the decision of this Court to enter a nonsuit was the result of bias, prejudice, and 

prejudgment. In support thereof, Plaintiff cites to a number of statements made 

by the Court in the record. Notably, each of those statements is presented by 

Plaintiff out of context. It is important to note that those statements were made 

in the context of arguments by counsel and a lively three-way discussion on 

pretrial motions, in which the Court invited arguments from each side. The result 

of those arguments was, notably, the Court’s pretrial denial of Defendant’s 

“Motion in Limine Seeking to Preclude Plaintiff’s Damage Claims,” the subject of 

which was essentially identical to Defendant’s motion for a nonsuit – the question 

of foreseeability and Plaintiff’s entitlement to any damages. The Court’s denial of 

that pretrial motion, and the resultant commencement of the trial during which 

Plaintiff had a full opportunity to present relevant, admissible evidence in support 



of his claim for damages, itself evidences a lack of bias, prejudice, or 

prejudgment. Plaintiff’s contrary suggestion is not supported by fact. 

C. This Court properly considered the issue of proximate cause and 

prevented the jury from answering the question of factual cause. 

 

Next, Plaintiff contends that this Court should have submitted the question 

of the foreseeability of Plaintiff’s conduct and the resultant consequences to the 

jury, and that we “[f]ailed to follow the law that questions of proximate cause are 

within the exclusive domain of the jury[.]” (Post-Trial Motion, ¶III.3). This is not 

the law in Pennsylvania. To the contrary:  

Proximate cause is a question of law, to be determined by a judge, 

and it must be established before the question of actual cause may 

be put to the jury. A determination of legal causation essentially 

regards whether the negligence, if any, was so remote that as a 

matter of law [the actor] cannot be held legally responsible for [the] 

harm which subsequently occurred. Therefore, the court must 

determine whether the injury would have been foreseen by an 

ordinary person as the natural and probable outcome of the act 

complained of. 

 

Reilly v. Tiergarten, Inc., supra at 210 (Pa. Super. 1993) (internal citations 

omitted). “The Court must evaluate the alleged facts and refuse to find an actor’s 

conduct was the legal cause of harm when it appears to the court highly 

extraordinary that the actor’s conduct should have brought about the harm.” Holt 

v. Navarro, supra, at 921 (internal citations omitted). Thus, whereas Plaintiff 

contends that we erred in not leaving the questions of both proximate and factual 

cause for the jury to determine, the law of our Commonwealth actually provides 

that it would have been erroneous for us to allow the case to go to the jury for 



determination of factual cause without our first determining whether the alleged 

misconduct of Defendant was a proximate cause of Plaintiff’s injuries. We have 

no quarrel with Plaintiff’s contention that the question of factual cause was a 

question for the jury. However, as a matter of law, that question could not be 

posed to the jury unless we first answered the question of proximate cause in the 

affirmative. For the reasons set forth above, we could not do so. Accordingly, we 

must deny Plaintiff’s post-trial motion with respect to this issue. 

D. This Court’s grant of a nonsuit on Plaintiff’s claim that Defendant 

negligently served Caitlin Shields was proper. 

 In addition to his claims against Defendant for its alleged violation of the 

Dram Shop Act with respect to him, Plaintiff made claims that Defendant violated 

the Dram Shop Act with respect to his then-fiancée, Caitlin Shields, and that her 

resultant behavior caused him injury. More specifically, Plaintiff contends that 

Defendant served Shields while she was visibly intoxicated, and that in her 

excessively intoxicated state resulting from this service, she engaged with Plaintiff 

in what he characterized as a “mutual fight,” resulting in physical injury to him, 

followed by his hospitalization.  

 As with respect to Plaintiff’s other claims, following the presentation of all 

of Plaintiff’s evidence, Defendant moved for a compulsory nonsuit on the grounds 

that Plaintiff had presented insufficient evidence that Shields had been served 

while visibility intoxicated, and thereby presented insufficient evidence of a 

violation of the Dram Shop Act with respect to her. We granted the nonsuit, 

finding that Plaintiff had failed to produce any evidence upon which a jury could 



properly conclude that Shields had been served while visibly intoxicated. The only 

fact witnesses presented on the issue of service to Shields were Plaintiff and 

Christopher Lewis, the last bartender to serve Plaintiff and Shields on the 

Defendant’s premises. Plaintiff himself was unable to offer any testimony which 

would support a finding that Shields was served while visibly intoxicated, and Mr. 

Lewis likewise did not testify that he observed Shields to exhibit signs of visible 

intoxication. In addition, the videotape played for the jury did not show Shields 

to display signs of visible intoxication – in fact, Shields herself was not visible on 

most of the video. No other evidence was presented on this issue. Having 

considered all of the evidence presented by Plaintiff on this issue in the light most 

favorable to him as the non-movant, we concluded that it would be improper to 

send to the jury the question of whether Defendant negligently served Caitlin 

Shields, as there was no evidence to support a conclusion that Defendant had 

done so. In reaching this conclusion, we were mindful that circumstantial 

evidence alone may be used to prove that an individual was served while visibly 

intoxicated. Fandozzi v. Kelly Hotel, Inc., supra. Such evidence was, simply, 

absent in this case. Notably, Plaintiff cites in his motion and brief no evidence of 

record that would support a finding in his favor on this issue. For all of these 

reasons, Plaintiff’s post-trial motion on this issue must be denied. 

Plaintiff contends that our ruling on this issue was also the product of bias 

and prejudice, insofar as we observed that Plaintiff had filed suit against 

Defendant for his physical, psychological, and social injuries, whereas Shields – 



who suffered grave physical injuries at the hands of Plaintiff – had made no claim. 

Plaintiff’s assessment in this regard is simply erroneous. While we did make the 

noted observation, it was nothing more than an observation, and was not an 

indication of any bias or prejudice against Plaintiff. 

WHEREFORE, we enter the following: 

 

 

 

 

 

 

 

 

 

 

 

 

 



IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 

COMMONWEALTH OF PENNSYLVANIA 

CIVIL DIVISION 

 

NICHOLAS MULLINS,    : 

       : 

    Plaintiff,  : No. C-48-CV-2014-00242 

       : 

 v.      : 

       : 

SANDS BETHWORKS GAMING, LLC : 

d/b/a SANDS CASINO RESORT  : 

BETHLEHEM,     : 

       : 

    Defendant.  : 

 

ORDER OF COURT 

 

 AND NOW, this 10th day of March 2017, upon consideration of Plaintiff’s 

post-trial motion, and Defendant’s response thereto, it is hereby ORDERED that 

the motion is DENIED in its entirety. 

 

        BY THE COURT: 

 

 

        ______________________ 

        PAULA A. ROSCIOLI, J. 

 

 


